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THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, 

ATHATSINGIMARI, DHUBRI. 

 

MISC. CASE NO. 262 OF 2017 

U/S 125 Cr.P.C 

 

SOMIRON NESSA 

 ……. Petitioner 

-VS- 

 

           NUR ISLAM 

……. Opposite Party 

 

 

 

PRESENT         :  SRI ABHIJIT SAIKIA,  

JUDICIAL MAGISTRATE FIRST CLASS,HATSINGIMARI, DHUBRI. 

FOR THE PETITIONER       : MR. A. HALIM SHEIKH, LEARNED ADVOCATE. 

FOR THE OPPOSITE PARTY: MR. L. RAHMAN SHEIKH,LEARNED ADVOCATE. 

 

EVIDENCE RECORDED ON:21.08.2018, 04.02.2019. 

ARGUMENT HEARD ON     :  05.08.2019, 28.08.2019. 

JUDGMENTDELIVERED ON:  06.09.2019. 

 

 

JUDGMENT/FINAL ORDER 

 

1. This instant application for maintenance has been filed by Mrs. 

SomironNessa(hereinafter referred to as the petitioner) under section 125 of 

the Code of Criminal Procedure,1973, thereby demanding a monthly 

maintenance amount of Rupees 10000/- (Ten Thousand) only for herself, 

asfrom her husband Mr. Nur Islam(hereinafter referred to as the opposite 

party). 
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2. In her application, the petitioner had stated that she got married with the 

Opposite Party (O.P.) about 6 (Six)years back as per Mohammedan 

ShariyatLaw and customs.At the time of marriage, the guardians of the 

petitioner gave a cash amount of Rupees 26000/- (Twenty Six Thousand) 

only, one Bicycle, one Cow, various ornaments (Gold and Silver), Furniture 

and other household articles to her. After marriage, the O.P. took the 

petitioner into his house and started conjugal life.Since the marriage, the O.P., 

under the instigation and conspiracy of his family members, had started to 

inflict physical and mental torture upon the petitioner by demanding Rupees 

100000/- (One Lakh) only. He had asked the petitioner to bring the amount 

from her parental house. For the sake of the conjugal life of the petitioner, her 

parents gave Rupees 10000/- (Ten Thousand) only to the O.P. After few 

months, the O.P. again demanded the remaining dowry amount of Rupees 

90000/- (Ninety Thousand) only. On account of their poverty, the parents of 

the petitioner could not fulfill the said illegal demand.As a result, the O.P. 

enhanced torture upon the petitioner both physically and mentally.He made 

the life of the petitioner extremely bitter at his house.Bearing all those 

tortures, the petitioner was continuing conjugal life with the O.P. with the 

hope of change in his attitude.On 30.10.2017, the O.P. had beaten the 

petitioner mercilessly with a view to coerce her tofulfill the illegal demand for 

dowry money of Rupees 90000/- (Ninety Thousand) only. Again, on 

06.11.2017, the O.P. assaulted the petitioner mercilessly and drove her out 

from the matrimonial home. Finding no way out, the petitioner had gone to 

her poor parental house and has been staying there ever since. She is passing 

her days under great hardships with starvation. Moreover, after driving out 

the petitioner from the matrimonial home, the O.P. got married with one 

AsmaKhatunof village Kazipur. Regarding the aforesaid assault,the petitioner 

had lodged an Ejahar with the Superintendent of Police of the District and the 

same is under investigation.Since the day of driving out the petitioner from his 

home, the O.P. neither visited her nor providedany kind of maintenance to 

her. The petitioner has no income at all. On the other hand, the O.P. is a 

healthy and wealthy man. He is a businessman of Cashew Nuts, a cultivator 

anda Mason. He has landed properties measuring 5/6 Bighas within the 

jurisdiction of this court. The monthly income of the O.P. is Rupees 35000/- to 

40000/- from all sources. He has adequate capacity to provide separate 
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maintenance to the petitioner but he is wilfully neglecting/refusing to provide 

the same. Hence, the petitioner prays that the O.P. may be ordered to pay a 

monthly maintenance to herat the aforesaid rate. 

 

3. The opposite party duly received notices issued from this court andsubmitted 

his written statement in due course of time. In his written statement, he had 

denied the maintainability of thepetition in law and facts. He asserted that the 

petitioner has filed the petition with false and concocted allegations and with a 

malafide intention. The petition does not have any ingredients of Section 125 

of the Code. He admitted his marriage with the petitionerand the fact that he 

had a conjugal life with the petitioner. He denied the veracity of the other 

averments in the petition of the petitioner. He asserted that at the time of 

marriage, he gave simple ornaments and clothes to the petitioner as his new 

bride and the same are still in the possession of the petitioner.The O.P. only 

has his old aged mother in his family.Since the marriage, the petitioner was 

dissatisfied with the O.P. as he isa poor person.The petitioner had been 

maintaining illicit relations with a boy from the village of O.P. In respect of the 

said relations, there was a village Shalish (Meeting) about 2 (Two) years 

ago.In that Shalish, the petitioner had apologized before the O.P. and other 

villagers. Accordingly, the O.P. again started to lead conjugal life with the 

petitioner by forgiving her.During their conjugal life, the petitioner had been 

creating unhygienic situations in the family of O.P. On several occasions, the 

petitioner had fled away from the house but the O.P. had brought her back on 

each occasion with the help of the villagers. The O.P. was thus leading 

conjugal life in a critical position.About 5 (Five) months ago, while the O.P. 

was in Guwahati, the petitioner filed away from the matrimonial house along 

with ornaments, clothes and an amount of Rupees 2000/- (Two Thousand) 

only. After getting this information, the O.P. immediately came back and went 

to the house of the petitioner’s father in order to bring her back.The petitioner 

vehemently refused to come back with him and disclosed to him that she will 

never lead conjugal life with him again. The petitioner and her parents created 

pressure upon the O.P. to give Talakto herwhich the O.P. refused to 

give.Having no other alternative in sight, the O.P. sent his mother, relatives 

and some villagers in the house of the petitioner father’s in order to bring 

back the petitioner.However, the petitioner refused to return back with them 
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and disclosed that she will never lead conjugal life with the O.P. as sheis not 

satisfied with the income and physical condition of the O.P. As the mother of 

the O.P. is an old aged and ailing person with no one to take care of her, the 

O.P. was compelled to enter into second marriage. The O.P., his relatives and 

villagers had on several occasions visited the residence of the petitioners 

father’s in order to bring back the petitioner but failed.The O.P. is a poor 

person and he works as a day laborer. He earns an amount of Rupees 200/- 

to 250/- per day of work.With his said poor income,he has been maintaining 

his aged ailing mother and second wife. He has no capacity to maintain the 

petitioner separately.On the other hand, the petitioner has been working in a 

stone Quarry at Jeoli and she earns an amount of Rupees 200/- (Two 

Hundred) only per day. As such, she has full ability to maintain herself. 

Therefore, he had prayed for the dismissal of the petition.  

 

4. To prove her case, the petitioner adduced evidenceof 2 (Two) witnesses in 

total, who were cross examined by the opposite party and discharged. On his 

part,the opposite party adduced his own evidence on oath, was cross 

examined by the petitioner’s side and discharged thereafter. I have gone 

through the case record thoroughly and heard the learned counsels for the 

two parties in their respectivearguments.  

 

POINTS FOR DETERMINATION: 

 

(i) Whether the petitioner is the legally married wife of the opposite 

party? 

 

(ii) Whether the opposite party has refused or neglected to maintain 

the petitioner,inspite of having sufficient means? 

 

(iii) Whether the petitioner is unable to maintain herself? 

 

(iv) Whether the petitioneris entitled to maintenance from the opposite 

party? If yes, then at what rate is sheentitled? 
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DISCUSSION, DECISIONS AND REASONS THEREOF: 

 

5. PW1 Mrs. SomironNessais the petitioner of this case. She has deposed in her 

evidence that the O.P. is her husband.She was married to the O.P.about 5 

(Five)years back as per Mohammedan Law.After marriage, she started 

conjugal life with the O.P in his house.After a few days from the marriage, the 

O.P.demanded Rupees 100000/- (One Lakh) only as dowry from her. Her 

parents gave Rupees 10000/- (Ten Thousand) only to the O.P. On account of 

the non payment of the entire demanded amount, the O.P. torturedher both 

physically and mentally and then drove her out from the matrimonial home. 

Finding no way out, she took shelter in her parental house.She had lodged an 

Ejaharagainst the O.P. alleging physical tortures.Since one year, the O.P. has 

neither visited her nor provided any kind of maintenance to her. She has no 

income at all. The O.P. is a businessman of Cashew Nuts, Betel Nuts etc. He 

also has landed properties and hismonthly income is about is Rupees 30000/- 

to 35000/-. In her cross examination, the PW 1stated that after 4-5 months of 

peaceful marital life, she used to occasionally visit her father’s house. The O.P. 

has an ailing mother at his home. There was a village Bichar and there the 

villagers had advised her to continue her marital life with the O.P. She denied 

the suggestions that she refused to live with the O.P. and fled away from his 

house several times. She was unable to remember the dates when the O.P. 

had demanded money from her and when he had received the amount 

ofRupees 10000/- (Ten Thousand) only. She denied the suggestion that the 

O.P. had never demanded money from her and had never tortured her. She 

denied the suggestion that she had left the house of the O.P. willingly. She 

denied the suggestion that she does not want to live with the O.P. as he is not 

able bodied and has no income. She denied the suggestion that the O.P. is a 

day laborer. 

 

6. PW 2 Md. Bidashi Sk. is the father of the petitioner. He completely 

corroborated the deposition of the petitioner (PW 1). In his cross examination, 

hedeposed that he was not present in the village Bichar. He denied the 

suggestion that his daughter had an affair with another man. He admitted that 
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he does not remember the date when he gaveRupees 10000/- (Ten 

Thousand) only to the O.P. He denied the suggestion that he had never paid 

money to the O.P. He denied the suggestion that the O.P. never demanded 

money from his daughter and never ousted her from his home. He further 

denied the suggestion that the O.P. visited his house several times in order to 

take back the petitioner but failed. He denied the suggestion that he has 

deposed falsely. 

 

7. DW 1 Mr. Nur Islam is the opposite party of this case.He deposed that the 

petitioner is his wife. Their conjugal life had lasted peacefully for 5-6 months. 

Thereafter, the petitioner started an illicit affair with one Biga Sk. The villagers 

settled the dispute. After sometime, when he was in Guwahati for work, the 

petitioner fled away from his house. When he visited her father’s house, the 

petitioner refused to come back with him. Then he married another woman. 

He works as a day laborer and earns Rupees 250/- (Two Hundred and Fifty) 

only per day. He has to maintain his whole family. Petitioner works in a stone 

Quarry and earns daily wages.In his cross examination, the DW 1 deposed 

that he has not submitted any document of village settlement in court. He 

denied the suggestion that the petitioner did not have any illicit affair and did 

not fled away from his house. He had not sent any pleader’s notices to the 

petitioner. He did not remember the dates when the petitioner refused to 

come back with him. He has not given anything to the petitioner who lives in 

her parental house. He has no proof of the fact that he is a daily wage 

laborer. 

 

8. From the pleadings and the evidence adduced by the two parties, it is clear 

that the marriage between the petitioner and the opposite party has been 

admitted by both the sides and the same is beyond any purview of doubt. 

Also, the two sides have admitted that the parties have had a conjugal life 

together in the house of the opposite party. Overall, the Point for 

determination No. 1 is decided in the affirmative and in favor of the petitioner.  

 

9. According to the petitioner, the reason for the dispute between the parties 

and her forced ouster from her matrimonial home is the demand for dowry by 

the opposite party coupled with her physical and mental harassment. Even 
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when the parents of the petitioner paid an amount of Rupees 10000/- 

(TenThousand) only to the O.P., it could not satiate his greed.The O.P. then 

proceeded to demand another Rupees 90000/- (Ninety Thousand) only from 

the petitioner and eventually ousted her from the matrimonial home in 

connection with his illicit demands, after having tortured her both physically 

and mentally. The petitioner had affirmed these facts in her deposition before 

the court. The deposition of the PW 2, who is the father of the petitioner, 

corroborates the deposition of the petitioner in full particulars. The opposite 

party had only managed to give suggestions denying the aforesaid facts. That 

has not been able to shake the credibility of the two witnesses from the 

petitioner’s side. The opposite party has denied these facts but failed to give 

any cogent evidence to contradict the facts of dowry demand and torture 

upon the petitioner. The opposite party had raised a serious allegation of 

adultery on the part of the petitioner. However, apart from his own evidence 

on oath, he was unable to adduce any independent evidence to establish his 

bold claims. He also admitted that he had not submitted any document in 

court pertaining to the alleged village Bichar regarding the alleged affair of the 

petitioner. Overall, the opposite party completely failed to establish the 

assertion of adultery of the petitioner.  

 

10. The O.P. had claimed in his written statement and evidence that he had never 

demanded any Dowry from the petitioner and had never tortured her in any 

manner. The petitioner did not like to lead conjugal life with the opposite 

party on account of his low income and had fled the matrimonial house on 

many occasions. When he was working in Guwahati, she voluntarily fled from 

his conjugal society. He and his relatives had tried to bring back the petitioner 

to the marital fold numerous times but she had refused to come back on every 

occasion. The O.P. himself had affirmed these facts before the court. 

However, there is no independent oral or documentary evidence from the O.P. 

to establish the callous and indifferent attitude of the petitioner, as had been 

claimed by the O.P. The O.P. failed to adduce evidence of any other person 

who had accompanied him to the house of the petitioner as a part of the 

attempts at reconciliation. It is pertinent to note here that the petitioner had 

lodged a FIR against the O.P. alleging cruelty upon her. This establishes the 

hostile relationship in between the parties and explains the unsafe atmosphere 
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for the petitioner in the O.P.’s house. The O.P. had also admitted specifically 

that he has remarried another woman. This provides a satisfactory ground for 

the refusal of the petitioner to stay with the O.P. at his house. The fact that 

the petitioner is forced to stay away from her matrimonial house while being 

dependent on her parents for her survival only adds credence to her claims. 

Considering all, I find that there are sufficient grounds to believe that the 

petitioner had received physical and mental torture at the hands of the O.P. 

which prompted her ouster from the matrimonial house. 

 

11. The income and status of the opposite party as alleged by the petitioner, had 

met stout denial from the opposite party, who had claimed that he is a daily 

wage laborer and is somehow making ends meet for himself and his 

dependent family members. There are no documentary evidence with effect to 

the landed properties or business of the opposite party. Therefore, the 

petitioner has not been able to prove her claim of the income of the opposite 

party. Also, the petitioner has admitted that the opposite party has an ailing 

aged mother and a second wife at his house. On her part,the petitioner has 

claimed that she does not have any independent source of income of her own. 

The opposite party had also admitted in his cross examination that he has not 

given anything to the petitioner since her exit from the matrimonial home. The 

opposite party also failed to substantiate his claim that the petitioner works in 

a stone Quarry and gets daily wages. This clearly establishes that the opposite 

party had not paid any maintenance to the petitioner since their separation. 

The fact that she is living in her parental home with complete dependency on 

her parental family for the survival of her own, without any financial aid from 

the opposite party necessitates her claim for maintenance.  

 

12. The Honorable Supreme Court has dictated in the illustrious case of 

BimalaKumari Vs Veruswami [(1991) 2 SCC 375] that section 125 of 

the Code of Criminal Procedure is meant to achieve a social purpose. Its 

object is to save the dependent from destitution and vagrancy. Keeping in 

mind that end of the relevant provision of law and the material evidence on 

record, it is held that the petitioner is in fact entitled to get maintenance from 

the opposite party. Therefore in consideration of all the facts at hand, this 

court feels obliged to accept the view that as a legally married husband, the 
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opposite party has failed to fulfill his obligations towards the petitioner. 

Accordingly, the remaining points for determinations are decided in the 

affirmative and in favor of the petitioner. 

 

13. As stated earlier, it is difficult for this court to come to a definite conclusion as 

regards the income of the opposite party through the aid of the available 

evidence. The O.P. had claimed that he works as a day laborer and earns 

Rupees 250/- (Two Hundred and Fifty) only per day. He has to maintain his 

whole family with that income. As regards the dependents of the O.P., it has 

been brought on record that he has a second wife and an ailing mother too 

look after. Overall, keeping view of the depicted social status/standard of the 

parties and also considering the present cost of living indices, I am of the 

considered opinion that an amount of Rupees 2000/- (Two Thousand) only 

per month towards the petitioner would be reasonable for her to maintain 

herself. A further cost of Rupees 1000/- (One Thousand) only should be paid 

to the petitioner as the cost of proceeding. 

 

ORDER  

 

14. In view of the foregoing discussion and decision, it is directed that the 

opposite party should pay an amount of Rupees 2000/- (Two Thousand) only 

per month for the maintenance of the petitioner. The maintenance shall be 

payable from the date of this application. Further, the opposite party is 

directed to pay an amount of Rupees 1000/- (One Thousand) only as the cost 

of this proceeding to the petitioner. 

 

Given under my hand and the seal of this court on this the 06th day of 

September, 2019 at Hatsingimari, Dhubri. 

 

 

ABHIJIT SAIKIA, 

JUDICIAL MAGISTRATE  

FIRST CLASS, HATSINGIMARI, DHUBRI. 
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Typed by me: AbhijitSaikia, JMFC, Hatsingimari, Dhubri. 

APPENDIX 

 

LIST OF WITNESSES FOR THE PETITIONER: 

1. Mrs. SomironNessa (PW1). 

2. Md. Bidashi Sk.(PW 2). 

 

 

LIST OF DOCUMENTS EXHIBITED BY THE PETITIONER: 

None. 

 

 

LIST OF WITNESSES FOR THE OPPOSITE PARTY: 

1. Mr. Nur Islam (DW 1). 

 

 

LIST OF DOCUMENTS EXHIBITED BYTHE OPPOSITE PARTY: 

None. 
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Misc. Case No. 262/2017 

 

06.09.2019. 

 

The petitioner isrepresented. 

The Opposite Party is absent. 

The judgment/final order is prepared in separate sheets, to be tagged together 

with the Case Record. Same is pronounced in open court in the presence of the 

petitioner’s learned counsel. 

In view of the discussion in the Final Order/Judgment,it is directed that the 

opposite party should pay an amount of Rupees 2000/- (Two Thousand) only per 

month for the maintenance of the petitioner. The maintenance shall be payable 

from the date of this application. Further, the opposite party is directed to pay an 

amount of Rupees 1000/- (One Thousand) only as the cost of this proceeding to 

the petitioner. 

Case is disposed offaccordingly. 
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